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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Smti. M. Nandi, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 29 of  2016(D) 
 

1.  Smti. Mala Devi,   
 W/O Late Phanidhar Upadhyaya, 
 R/O Vill.- 2 No. Disiri , Gelpapukhuri, 
 P.S. Ginzia, 
 Dist. Sonitpur, Assam,..............................Claimant.   
 

-Versus- 
1.  Sri Dipen Chetry, 
 Son of  Sri Karna Bahadur Chetry, 
 R/O Balipukhuri, 
 P.S. Ginzia, 
 Dist. Sonitpur, Assam  
 ( Owner of the vehicle No. AS-12F/1712. 
  
2. Sri Dipak Deka, 
 Son of Sri Tarini Charan Deka, 
 R/O Vill.- Laharijan, 
 P.S. Ginzia, 

Dist. Sonitpur, Assam.  
 ( Driver of the vehicle No. AS-12F/1712. 
 
3. The Branch Manager, 
 Oriental  Insurance Co. Ltd.  
 Biswanath Chariali  Branch, Sonitpur. 
 Dist. Sonitpur, Assam...............................opposite parties. 
  

ADVOCATES APPEARED 
 
For the claimant  :-Sri P. Baruah, Advocate,   

 
For the O.P.No.1& 2 :- Sri B. Basumatary, Advocate. 
 
For the O.P. No. 3 :- Sri A. Choudhury, Advocate. 
 
Date of Argument  :- 01-11-2017 

 
Date of Judgment  :- 14-11-2017. 
 
 



 

Page 2 of 11 
 

J U D G M E N T 
 
 

This is an application U/S- 166 of M.V. Act 1988 filed by the claimant Smti.Mala 

Devi claiming compensation for the death of her husband Phanidhar Upadhyaya, who 

died in a motor vehicle accident.  

1.       The brief fact of the case is that on 29-09-15 at about 7-00 P.M. while the 

claimant’s husband was standing  on the extreme life side of the road waiting for a bus 

to go back to his house near Aragaon L.P. School, Kuhiarbari, suddenly one vehicle 

bearing No. AS-12F/1712 (Maruti Alto) which was proceeding from Borgang towards 

Biswanath Chariali being driven by its driver in a rash and negligent manner, knocked 

down the claimant’s husband from behind causing severe injuries to him. Immediately 

after the accident, the injured was taken to Borgang Catholic Hospital and considering 

his critical condition he has been referred to GMCH, Guwahati for better treatment but 

on the way he succumbed to his injuries. Accordingly, post mortem examination was 

conducted at Behali Hospital, Behali. Deceased Phanidhar Upadhyaya was a school 

teacher of Pub-Behali H.S. School and his monthly salary was Rs. 34,429/- and he was 

47 years of age at the time of accident. The deceased had left his wife and two 

unemployed children. They were fully dependent on the income of the deceased and 

due to premature death of the deceased the family members have been facing acute 

financial hardship. 

2. After the accident, one case was registered vide Ginzia P.S. Case No. 112/15 

u/s- 279/304(A) IPC. At the time of accident, the vehicle was insured with Oriental 

Insurance Co. Ltd. vide policy No. 321290/31/2015/1074 valid from 19-03-15 to 18-03-

16. Through this claim petition, the claimant claimed compensation amounting to Rs. 

60,00,000/-( Rupees sixty lakhs) only  for the death of her husband Phanidhar 

Upadhyaya in a motor vehicle accident. 

3. Against the claim petition, the O.P. No. 1 and 2 i.e. owner and driver of the 

offending vehicle have submitted their written statement wherein by admitting that the 

O.P. No. 1 is the registered owner of the vehicle Maruti Alto bearing No. AS-12F/1712 

and it was being plied at the relevant time of alleged accident with valid and genuine 

driving licence in the name of the O.P. No. 2. Moreover, the vehicle was duly covered 

under the certificate of Insurance bearing No. 321290/31/2015/1074 valid from 19-03-

15 to 18-03-16 of the insurer Oriental Insurance Co. Ltd. Hence, if any compensation is 
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awarded that will be paid by the Insurance Company and prayed to exonerate O.P. No. 

1 and 2 from its liabilities of   paying any compensation to the claimant. 

4. O.P. No. 3 i.e. Oriental Insurance Co. Ltd. has submitted their written 

statement wherein it is denied that involvement of the offending vehicle bearing 

No.AS-12F/1712 in the alleged accident. It is further submitted that the claim is 

imagainary without any basis at all and in any view of the matter the claimant is not 

legally entitled to get any amount of compensation. 

5. On the pleadings aforesaid, following issues were framed- 

1. Whether the alleged accident took place due to rash and negligent driving 

by the driver of the offending vehicle bearing No. AS=12F/1712 (Maruti 

Alto) and whether the victim Phanidhar Upadhyaya died due to the alleged 

accident? 

2. Whether the claimant is entitled to get any compensation, as prayed for, 

and if so, from whom and to what extent? 

6.           I have heard argument advanced by the Learned Counsel of both sides. I 

have also perused the documents available in the record.  

 Issue No. 1 and  2  

7. The claimant was examined in this case as CW-1, who deposed in her evidence 

that her husband Phanidhar Upadhyaya died on 29-09-15  due to motor vehicle 

accident for rash and negligent driving by the driver of the offending vehicle bearing 

No. AS-12F/1712 (Maruti Alto). 

8.  CW-1 has exhibited the following documents- 

Ext. 1 Accident Information Report (Form 54). 

Ext. 2 to 2(iii) FIR. 

Ext.3 seizure list.  

Ext.4 to 4(i) Charge sheet. 

Ext. 5 post mortem report.  
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Ext. 6 Last pay certificate. 

9. In her cross-examination CW-1 has replied that she has not seen the accident. 

On the date of accident, her husband was going towards Kuhiarbari from their house. 

Though she has mentioned the name of other three applicants in her claim petition i.e. 

Smti. Bodamaya devi (mother),Miss Arpita Devi (daughter) and Sri Abhishek 

Upadhyaya (son) but they did not put their signature in the claim petition.  

10. CW-2 is Sri Sachin Upadhyaya, from the evidence it reveals that at the time of 

accident he was going towards Kuhiarbari and one Alto car coming in a rash and 

negligent manner after crossing him hit the husband of the claimant from his front 

side. At that time the deceased was standing on the side of the road. The spot was a 

National Highway where the accident took place. The vehicle was moving on the left 

side of the road.  

11. Ext. 1 is the accident information report from which it reveals that an accident 

occurred on 29-09-15 at about 7-00 P.M. and Phanidhar Upadhyaya died in the alleged 

accident. The vehicle bearing No. AS-12F/1712 (Maruti Alto) was responsible for 

causing the death of deceased Phanidhar Upadhyaya. Ext. 2 is the ejahar lodged by 

the claimant Smti. Mala Devi alleging involvement of the Maruti Alto bearing No.AS-

12F/1712. On the basis of the ejahar the case was registered vide Ginzia P.S. Case 

No.112/15 u/s- 279/304(A) IPC. Ext. 3 is the seizure list of seizing the offending 

vehicle bearing No. AS-12F/1712 (Maruti Alto). Ext. 4 is the charge sheet submitted 

against the driver of the offending vehicle Dipak Deka u/s- 279/304(A) IPC. 

12. To determine the negligence, I am being guided by the judgment of Hon'ble 

High Court of Delhi in 2009 ACJ 287, National Insurance Company Limited Vs. Pushpa 

Rana wherein in the Hon'ble High Court held that in case the petitioner files the 

certified copy of the criminal record or the criminal record showing the completion of 

the investigation by the police or the issuance of charge sheet under section 279/304 A 

IPC or the certified copy of the FIR or in addition the recovery memo and the 

mechanical inspection report of the offending vehicle, these documents are sufficient 

proof to reach to the conclusion that the driver was negligent. 

13. In the case of  Kaushnumma Begum and others v/s New India Assurance 

Company Limited, 2001 ACJ 421 SC, it was held that  the issue of wrongful act or 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
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omission on the part of driver of the motor vehicle involved in the accident has been 

left to a secondary importance and mere use or involvement of motor vehicle in 

causing bodily injuries or death to a human being or damage to property would made 

the petition maintainable under section 166 and 140of the Act. It is also settled law 

that the term rashness and negligence has to be construed lightly while making a 

decision on a petition for claim for the same as compared to the word rashness and 

negligence as finds mention in the Indian Penal Code. This is because the chapter in 

the Motor Vehicle Act dealing with compensation is a benevolent legislation and not a 

penal one.  

14. Further in the case of Bimla Devi and Ors. V Himachal Road Transport 

Corporation and Ors, (2009) 13 SC 530 where it was held as under: 

“It was necessary to be borne in mind that strict proof of any accident caused 

by a particular bus in a particular manner may not be possible to be done by the 

claimant. The claimants were merely to establish their case on the touchstone of 

preponderance of probability. The standard of proof beyond reasonable doubt could 

not have been applied." 

15. In view of the evidence of CW-2 and the documents available in the record, it is 

proved that the deceased Phanidhar Uppdhyaya sustained fatal injury in the accident 

which occurred on 29-09-2015 due to rash and negligent driving by the driver of the 

offending vehicle bearing No. AS-12F/1712 ( Maruti Alto). Hence, issue No. 1 is 

decided in favour of the claimant.  

16. Regarding issue No. 2, it is an admitted fact that the alleged vehicle bearing 

No. AS-12F/1712 (Maruti Alto) was insured with Oriental Insurance   Co. Ltd.  vide 

policy No. 321290/31/2015/1074 valid from 19-03-15 to 18-03-16. The accident 

occurred on 29-09-15. It transpires that the accident occurred during the subsistence 

of the policy of the vehicle. So, O.P. No. 3 i.e. Oriental Insurance Co. Ltd. is liable to 

pay the compensation to the claimant.  

17. According to the claim petition, as well as evidence of the witnesses the 

deceased was a Teacher of Pub Behali H.S. School and he was getting salary of Rs. 

35,339/-. 

18. In support of the fact that one witness was examined CW-3 Sri Iswar Das 

Sarmah, who deposed in his evidence that he is working as UDA in Pub Behali H.S. 

https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/785258/
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School. Ext. 6 is the last pay certificate of the deceased which was issued by the 

Principal, Pub Behali H.S. School. Deceased Phanidhar Upadhyaya was working in their 

school as Asstt. teacher. Ext. 6 is the salary statement for the month of September/15 

which shows last pay amounting to Rs. 33,431/-. It is settled law that all allowances 

form part of salary and are not to be deducted. 

19. In the case of Vimal Kanwar and others Appellant –Vs- Kishorre Dan & Ors. 

respondents Civil Appeal No. 5513 of 2012 ( arising out of SLP(C) No. 6367 of 2012 

dtd. 03-05-13. Hon’ble Apex Court held that salary of deceased employee as shown in 

the last  pay certificate  should be accepted.  

20. In the said case before Hon’ble Apex Court there was no evidence that 

employer deducted TDS. It was held that deduction for GPF, state insurance, bank 

balance, shares, fixed deposits, family pension or salary receivable by claimant on 

compassionate appointment are not liable for deduction. It was also held that in case 

of salaried government employee his income means actual income less income tax. 

Xerox copy of form 16 is available in the record from which it reveals that deceased 

was not an income tax assessee.  

21. So, income of the deceased can be taken as Rs. 35,339/- as per last pay 

certificate.  

22. Learned Counsel for the claimant argued that the monthly salary  of the 

deceased was Rs. 35,339/- applying the calculation method of Sarla Verma case the 

salary would be hiked by 30% according to the age, because the salary of a person 

never be fixed as such salary would be ( salary + 30% of salary) i.e. Rs. 45,940/-.  

23. In support of his submissions Ld. Counsel placed reliance on some case laws- 

(i) Sarla Verma & Ors –Vs- Delhi Transport Corporation and Another Civil Appeal 

No. 3483 of 2008. 

(ii) National Insurance Company Ltd –Vs- Indira Srivastava & Ors. Civil Appeal No. 

5830 of 2007. 

(iii) Asha Verman –Vs- Maharaj Singh Civil Appeal No. 3211-3212 of 2015. 

24. I have gone through the case laws submitted by the Ld. Counsel for the 

claimant.  
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25. The Hon'ble Supreme Court in Sarala Verma's case (supra) placing reliance 

in its earlier decisions in Susama Thomas's case, AIR 1994 SC 1631 and Abati 

Bezbaruah's case, 2003 (3) SCC 148 held as follows:-  

"In view of imponderables and uncertainties, we are in favour of adopting 

as a rule of Thumb, an addition of 50% of the actual salary to the income of the 

deceased towards future prospects where the deceased had a permanent job and 

was below 40 years. Where the annual income is in the Taxable range the words 

"actual salary" should be read as "actual salary less tax". The addition should be 

only 30% if the age of the deceased was 40 to 50 years." 

26. In the case in hand, it appears that the deceased was a teacher of Pub-

Behali H.S. School and 30 % is to be added  as future prospects as the  deceased 

was a permanent Government employee. As such salary would be Rs. 45,940/- 

27. It is not in dispute that Phanidhar Upadhyaya died due to the alleged accident.   

As per claim petition and the documents available in the record, the deceased was 

about 47 years at the relevant time of accident. As per P.M. report also the age of the 

deceased is shown as 47 years, which can be taken into consideration in this case.  

28. As per the case of Sarla Verma -vs.- DTC,(AIR 2009(6) SC 121) the multiplier 

would be 13.  

29. In the instant case, the deceased left behind his wife, two children and 

widowed mother. As such, the standardized deduction towards personal and living 

expense of deceased is applicable as stated in the case law - Jamuna Das and Ors –Vs- 

State of Tripura and Ors. reported in 2010(2) 1 GLR 187. Considering the aforesaid 

mandate in the instant case since there is four Nos. of dependants, so, 1/4 of the 

income is required to be deducted had the deceased been alive.  

30. So, in view of the aforesaid discussion, in the instant case the computation of 

compensation is awarded as follows :- 

A) Annual income of the deceased Rs. 45,940 X 12   = Rs.5,51,280/-.  

B) After deducting 1/4th of the annual income of the deceased , amount comes 

to                     =Rs. 4,13,460/-. 
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C) After multiplied with multiplier, amount comes to  

Rs. 4,13,460/- X 13                                          =Rs. 53,74,980/- 

D) Funeral expenses           =Rs.     15,000/- 

E) Loss of consortium           =Rs.     40,000/- 

F) Loss of estate           =Rs.     15,000/- 

  TOTAL    = Rs. 54,44,980/- ( Rupees 

fifty four lakhs forty  four thousand nine hundred eighty) only. 

Hence, issue No. 2 is decided accordingly.  

 

               O R D E R 
 
 

 In the result, the claim petition is allowed, awarding Rs. 54,44,980/- ( 

Rupees fifty four lakhs forty four thousand nine hundred eighty) only 

(including interim compensation if any) with interest thereon @ 6% per annum from 

the date of filing of the case   i.e. 02-04-2016 till realisation.   

O.P. No. 3 i.e. Oriental Insurance Co. Ltd. is directed to discharge liability of the 

award amount within a period of 90(ninety) days from today.  

Share of the claimant Mala Devi wife of the deceased: A sum of Rs. 35,44,980/- 

( Rupees thirty five lakhs forty four thousand nine hundred eighty) along with 

proportionate interest thereon is awarded to the claimant being wife of the deceased. 

Out of the  amount Rs. 5,44,980/- ( Rupees five lakhs forty four thousand nine 

hundred eighty) along with proportionate interest thereon be immediately released to 

the claimant and balance amount of Rs. 30,00,000/- along with proportionate interest 

thereon be kept in the Form of FDRs for 5 years.  

Share of son of the deceased: A sum of Rs. 5,00,000/- ( Rupees five lakhs) 

along with proportionate interest thereon is awarded to the son of the deceased Sri 

Abhisek Upadhyaya be kept in the Form of FDRs for a period of 2 years. 

Share of daughter of the deceased: A sum of Rs. 10,00,000/- ( Rupees ten 

lakhs) along with proportionate interest thereon is awarded to the daughter of the 

deceased Arpita Devi  be kept  in the Form of FDRs for a period of 5 years.  

Share of mother of the deceased: A sum of Rs. 4,00,000/- ( Rupees four lakhs)  

along with proportionate interest thereon is awarded to the mother of the deceased 

Smti. Bedamaya Devi and it is directed to release immediately.  
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The deposition of awarded amount with United Bank of India, Main Branch, 

Tezpur.  

O.P. No. 3 i.e Oriental Insurance Co. Ltd. is directed to deposit award amount 

in favour of the claimant, son, daughter and mother of the decease as aforesaid  with 

United Bank of India, Main Branch, Tezpur  against their accounts  within a period of 

90(ninety) days of the order.  

Upon aforesaid amount being deposited the United Bank of India, Main Branch, 

Tezpur is directed to keep the awarded amount in the FDRs/Savings Account in the 

following manner-  

i) The interest of the fixed deposit be paid to the claimant, her son and 

      daughters   by Automatic credit of interest of their  Savings bank 

         accounts with United Bank of India, Main Branch, Tezpur. 

    (ii) No cheque book be issued to the claimant, son and daughter of the 

        deceased without the permission of the court.  

(iii) The original fixed deposit receipts shall be retained by the bank in 

      the safe custody. However, the original pass book shall be given to 

     the claimant, her son and daughter  along with photocopy of the FDRs. 

(iv) The original fixed deposit receipt shall be handed over to the 

      claimant, her son and daughter on the expiry of the period of the FDRs. 

(v) No loan, advance or withdrawal shall be allowed on the said fixed  

     deposit receipts without the permission of the court.  

(vi) Half Yearly statements of account be filed by the Bank in this 

      court.  

(vii) The claimant Smti. Mala Devi, her son , daughter and mother-in-law  

       Smti. Bedamaya Devi shall furnish all the relevant documents for 

       opening of their Savings Bank Accounts and fixed deposit account to the 

       Branch Manager, United  Bank of India, Main Branch, Tezpur.  

(viii) On the request of the claimant, her son, daughter and mother of the 

       deceased   the bank shall transfer their Savings Bank Accounts to any 

       other United  Bank of India according to their convenience. 

The O.P. No. 3 i.e. Oriental Insurance Co. Ltd. is directed to submit  the 

compliance report of their having deposited the awarded amount with the United  Bank 

of India, Tezpur Main Branch in this Tribunal within a period of 90(ninety ) days from 

today.  
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The O.P. No. 3 shall intimate to the claimant Smti. Mala Devi about it having 

deposited the cheque in favour of the claimant, her son, daughter and mother of the 

deceased in terms of the award, at the address of the claimant mentioned at the title 

of the award, so as to facilitate them to withdraw the same.    

 

Given under my hand and seal on this 14th day of November, 2017. 

 

  

        ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.             Sonitpur, Tezpur. 
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A N N E X U R E 
 
1.Witness of the Claimant: 
 

(i)Smt. Mala Devi. 
(ii)Sri Sachin Upadhyaya. 
(iii)Sri Iswar Das.  

2. Witness of the Defence: 
    None. 
3.Claimant’s Exhibits: 

Ext. 1 Accident Information Report (Form 54). 

Ext. 2 to 2(iii) FIR. 

Ext.3 seizure list.  

Ext.4 to 4(i) Charge sheet. 

Ext. 5 post mortem report.  

Ext. 6 Last pay certificate. 

4.Exhibits of the defence  
 
          None. 
 
 
         (M. Nandi.) 
            Member 
           MACT, Sonitpur, Tezpur 
 
 

 

 

 


